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Abstract

Since abortion laws were liberalized in Western Europe, conscientious objection
(CO) to abortion has become increasingly contentious. We investigated the
efficacy and acceptability of laws and policies that permit CO and ensure access
to legal abortion services. This is a comparative multiple-case study, which
triangulates multiple data sources, including interviews with key stakeholders
from all sides of the debate in England, Italy, Norway, and Portugal. While the
laws in all four countries have similarities, we found that implementation varied.
In this sample, the ingredients that appear necessary for a functional health
system that guarantees access to abortion while still permitting CO include clarity
about who can object and to which components of care; ready access by
mandating referral or establishing direct entry; and assurance of a functioning
abortion service through direct provision or by contracting services. Social
attitudes toward both objection and abortion, and the prevalence of COQO,
additionally influence the degree to which CO policies are effectively
implemented in these cases. England, Norway, and Portugal illustrate that it is
possible to accommodate individuals who object to providing abortion, while still

assuring that women have access to legal health care services.

Introduction

Abortion laws were liberalized in many countries throughout Western Europe from the



1960s onward, with first-trimester abortion becoming functionally available upon a
woman’s request within varied legal structures and requirements. Out of political
compromise or pragmatic necessity, clauses allowing medical practitioners to refuse to
perform abortions on grounds of conscience were inserted into many of these laws. Since
then, conscientious objection (CO) has become increasingly politically contentious. Some
argue that the loss of staff willing to perform abortions—on account of their invoking CO—
has effectively limited access for women seeking legal abortions in certain jurisdictions,

while others stress the importance of respecting individual conscience.

CO has been defined as “the refusal to participate in an activity that an individual
considers incompatible with his/her religious, moral, philosophical, or ethical

beliefs”!

Although CO to abortion is reportedly widespread, a limited number of countries
have laws or policies that regulate its practice. In 2013, Wendy Chavkin et al. conducted a
scan of national laws and policies that regulate CO to abortion, finding that most of those
countries with regulations permit CO but circumscribe the practice in order to protect
women’s access to care.’ A similar review from 2015 found only 22 countries that
explicitly regulate CO to abortion, most of which are in Europe and have legally
permissible abortion and national health care systems.® Many of these countries stipulate
who is eligible to object and restrict the circumstances in which CO is authorized.
However, a few countries, primarily in Scandinavia and Eastern Europe, do not discuss CO
in their abortion laws, which has been interpreted to mean that providers lack a legal right

to object.*

We embarked on this exploratory multiple-case study of four countries whose abortion
laws contain CO clauses in order to assess the efficacy and acceptability of national
policies that regulate CO to abortion—that is, do their regulations effectively permit CO
while still ensuring that women have access to abortion care? We restricted our inquiry to
those countries that have CO clauses in statute, legally permissible abortion, and publicly
funded health care provision in which the state has an obligation to provide an agreed-
on bundle of health care services to its citizens. The selection of countries was also based
on the feasibility of stakeholder interviews and the extent to which in-person interviews
would expand our understanding of a regulation’s perceived impact on abortion access.
The four countries meeting these requirements are all high-income Western European
countries with liberal abortion regimes. Lawmakers seeking to liberalize national abortion
policies must consider a wide variety of legal, social, economic, and cultural factors that
influence access to abortion, of which CO is only one. We hope that these case studies

can inform stakeholders about the varied experiences of countries which purport to



regulate CO in a manner that enables both objection and abortion access.

Each of these four countries has ratified the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights, the
Convention on the Elimination of All Forms of Discrimination against Women, the
European Convention on Human Rights, and the European Social Charter. Article 18(1) of
the International Covenant on Civil and Political Rights guarantees the right to freedom of
thought, conscience, and religion, while Article 18(3) explicitly authorizes restrictions on
exercise of conscience when necessary to protect public safety, order, health, or morals,
or the fundamental rights and freedoms of others. Article 12 of the International Covenant
on Economic, Social and Cultural Rights enshrines the right to health, and Articles 16(e)
and 12 of the Convention on the Elimination of All Forms of Discrimination against Women
affirm the reproductive rights of women and access to family planning care, respectively.
International and regional human rights bodies charged with interpreting these treaties
and supervising the compliance of states have determined that the freedom to manifest
religion or beliefs can be subjected to restrictions. Specific findings by such bodies
include the requirements that laws and policies permitting CO must pertain to individuals,
not institutions; must require objecting physicians to refer women to alternate accessible
and willing providers; and must ensure that sufficient numbers of non-objecting providers
are available. The professional ethical guidelines of many countries’ medical, nursing, and
midwifery societies support the option of CO but require objecting providers to be
forthright about their objection, to provide referrals, and to provide treatment in medically

urgent situations (see Table 1).

Table 1. Professional standards of care regarding conscientious objection to abortion

Methods

We employed an exploratory, multiple-case study design because it is well suited to
analyzing the nuances of complex phenomena and relies on multiple data sources to
enhance rigor and strengthen the credibility of the theories generated.® Prior to
commencing fieldwork, we surveyed each country’s health system and legal landscape as
they relate to abortion and CO, using research templates to ensure the uniform collection

of background information. This included a review, in collaboration with legal colleagues,



of each country’s constitution, relevant laws, and regulations. These data, along with
other data sources—including medical codes of ethics and professional guidelines,
government and regional agency reports, press clippings, scholarly publications, archival
documents, and interviews with key stakeholders—were catalogued in online folders

shared among the research team.

In each country, we interviewed 11-16 stakeholders from all sides of the debate, including
at least one lawmaker, legal expert, health system official, medical association
representative, reproductive health advocate, academic, bioethicist, anti-abortion
advocate, and religious freedom advocate. In total, 54 stakeholders participated in semi-
structured interviews across our four cases. Background research and key informants in
each country helped identify relevant participants, and we conducted a preliminary
investigation of the public stances of each interviewee in order to ensure that the sample
included those with a range of attitudes toward abortion and CO. Most interviews were
conducted in English, with some in [talian and Portuguese, which were subsequently
translated into English for analysis. Interviews were digitally transcribed. Through an
iterative process, the research team agreed on a set of descriptive analytical themes
across cases. To increase rigor, case summaries were reviewed by several interviewees

from each country.

Case summaries
England

In 1967, the UK Parliament passed the Abortion Act, establishing legal exceptions to the
Offenses Against the Person Act of 1861 and to the Scots common law offense of
abortion. Under the 1967 law, an abortion may be lawfully provided if two physicians
concur that the continuance of the pregnancy would involve greater risk to the physical or
mental health of the pregnant woman or her existing children than would termination
before 24 weeks of gestation, or at any time in the pregnancy if there would be
substantial risk of serious disability in the resulting child or serious risk to the life or health
of the pregnant woman.® The Abortion Act applies in England, Scotland, and Wales, but
not in Northern Ireland or the Isle of Man; for the purposes of this study, we analyzed the
situation only in England. The National Health Service (NHS) pays for almost all abortions

for resident women and contracts with the nongovernmental charitable sector, primarily



Marie Stopes International and the British Pregnancy Advisory Service, to provide the
majority (about two-thirds) of these services.” As of 2015, medication abortions (also

known as medical abortions) accounted for 55% of all abortions provided in England.®

Section 4 of the Abortion Act states that “no person shall be under any duty, whether by
contract or by any statutory or other legal requirement to participate in any treatment
authorized by this Act to which he has a conscientious objection.”® There is no formal
system for CO declaration. Since the law’s passage, two court cases have clarified that
conscientious objection to abortion is limited to those directly participating in treatment
and that they can object only to services directly related to abortion care.'® Professional
medical organizations consider it important to protect their members’ exercise of
conscience and to simultaneously emphasize providers’ duty of care to patients, as well
as their obligation to prevent their private beliefs from impeding patients’ access to
information and services." Both professional guidance and common law require objectors
to refer patients to another provider, locating this responsibility to refer under the rubric of
the duty to care.’” Women can “self-refer,” which means bypassing the usual gatekeeper
—a general practitioner—by obtaining the two required physician signatures under the
Abortion Act at the site providing the abortion.’ It is permissible for employers to require
a willingness to provide abortion services as part of job descriptions. In our interviews
with anti-abortion respondents, some found this practice discriminatory and thought it
could dissuade medical students from entering into associated specialties; most of the

stakeholders we interviewed, however, stressed its functional necessity.

Clinical commissioning groups (CCGs) are responsible for determining the health needs
of the local population and commissioning health services accordingly (in this case, for
example, from the NHS hospital and/or British Pregnancy Advisory Service or Marie
Stopes International).” In order to determine met and unmet need, they use established
benchmarks for the proportion of women who obtain abortions under 10 weeks, and they
require abortion services to be provided within a specified period of time following a
request.”® A CCG monitors compliance with its contracts; if an institution were to fail to
provide the procedure, the CCG would deem the institution in breach of contract and
would reassign the contract. Respondents reported that budget cuts to the NHS and the
devolution of many responsibilities from the NHS to CCGs have led to low reimbursement
rates for abortion and to competition between family planning and other locally needed
services. They added that this aggravates generalized demoralization among NHS
clinicians and makes many reluctant to add abortion (or intrauterine device provision) to

an increasingly overburdened workload.



















































